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 [This document was filed as a public record with the Court, but the names and places have 
nevertheless been changed.  This was a dispute regarding the improper termination of a commercial 
lease and related issues] 
 
Richard M. King, Jr., Esquire 
NJ Attorney ID:049431995 
FORD, FLOWER, HASBROUCK & KING 
Attorneys At Law 
Central Square, Suite 42A 
P.O. Box 405 
New Road & Central Avenue 
Linwood, New Jersey  08221 
(609) 653-1500 
Attorneys for Defendants/Counterclaimants, Island Restaurant, LLC and John Tungsten 
 
 
ATLAS RESTAURANT ENTERPRISES, 
LLC and ARG SOMERS POINT, LLC,                                                      
  
                                                 Plaintiffs, 
 
vs. 
 
ISLAND RESTAURANT, LLC and JOHN 
TUNGSTEN, 
 
                                                 Defendants. 
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DOCKET No. ATL-L-8822-14 
 
Civil Action 
 

Trial Brief and Motion in Limine as to 
Stipulations and Order of Proofs 

 :  
 
ISLAND RESTAURANT, LLC and JOHN 
TUNGSTEN, 
 
                             Third Party Plaintiffs, 
 
vs. 
 
ATLAS RESTAURANT HOLDINGS, 
LLC, and JOHN DOE, XYZ, LLC, AND 
XYZ CORP., Fictitious Persons and/or 
Entities, 
 
                              Third Party Defendants.   
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I. INTRODUCTION 

 Until recently, it appeared the purpose of the trial was to resolve a disputed issue of fact 

regarding what took place at a meeting on January 6, 2011. It is Defendants’ (hereinafter 

“Counterclaimants”) view there is no longer a material fact on this issue, given the recent rulings of 

the Court.  However, if the matter is to be determined by a Jury, it will be resolved in the 

Counterclaimants’ favor.   

 There is no dispute a meeting was held on January 6, 2011 between a commercial Tenant 

and a commercial Landlord at the Landlord’s request.  It is also clear the purpose of the meeting 

was to address an existing deficiency and possible amendment to the Lease intended to alleviate 

cash flow issues resulting from the economic downturn’s effect on this large bayside restaurant.  

The parties disagree over what was said and promised at the meeting. 

 The Counterclaimants will demonstrate the Landlord, despite having suggested the meeting 

was for the purpose of revising the Lease, ultimately refused to do so, and told the Tenant it had 

until the end of the month to pay the rent due.  The Tenant surely would have cured the deficiency 

by the end of the month to protect its huge investment in the property and enjoy the rebounding 

economy in 2011, 2012 and 2013.  

 By prior Order of this Court, the Plaintiff is not permitted to offer testimony of it principals 

or staff regarding the meeting on January 6, 2011. (Order dated January 28, 2013, Exhibit A)  For 

this reason, there is no admissible evidence to contradict the Counterclaimant’s version of events at 

the meeting. Therefore, there is no legitimate issue of fact for determination by the jury.  The only 

issue is one of damages. 
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  Nevertheless, if the matter is put to a jury, and the jury concludes the assurance was given to 

allow payment at the end of the month, the Tenant will succeed.  If a jury concludes this agreement 

was not made, and there was no commitment to withhold termination until the end of the month, the 

Landlord will win.  See Mazza v. Scoleri, 304 N.J. Super. 555 (App. Div 1997) (Judge 

Winklestein’s ruling upheld, confirming the Statute of Frauds did not bar oral promise upon which 

allegedly defaulting party relied).   

 The Plaintiff Landlord’s total claim against Defendant Island (an entity that has no assets 

and is no longer in operation) is limited to the amount claimed in Plaintiff’s interrogatories, or 

approximately $426,640.  The Plaintiff attempted to add new claims, but this was denied. (See 

Order dated January 28, 2013 at Exhibit B). This same claim is not made, and cannot be made, 

against John Tungsten personally.  The Landlord’s claim in the amount of $426,640 may only be 

made as to the entity Island, LLC. 

 The Plaintiff’s claim against Defendant John Tungsten is limited to $123,142 as per prior 

Order of the Court. (See Order and Memorandum of Decision dated July 19, 2013 attached as 

Exhibit C). 

  The Counterclaim against all Atlas Entities (Plaintiff and Third Party Defendants) is 

$1,001,612.  The Court has previously ruled the Opinion of Mr. Clancy, Defendant’s expert, 

supporting this claim of damages, is not net opinion and is admissible. (See Order dated January 28, 

2013 as Exhibit D) (See Clancy Expert Report at Exhibit E). 

II. STATEMENT OF THE CASE 

Defendant/Counterclaimant/Third Party Plaintiff Island Restaurant, LLC (“Island”) entered 

into a long term business arrangement with and among Plaintiffs/Third Party Defendants, Atlas 

Restaurant Holdings, LLC (“Holdings”), Atlas Restaurant Enterprises, LLC (“Enterprises”), and 
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 ARG Somers Point, LLC (“ARGSP”) (collectively “Atlas Entities”), for the specific purpose of 

operating a bar and restaurant at 998 Bay Avenue, Somers Point, New Jersey, 08244, with the 

reasonable and mutual expectation that said operation would be profitable and sustainable over the 

term of the Lease dated April 10, 2007 (“Lease”) (Exhibit F). 

 It was critical the business operate for at least the 6 years (7 summers) set forth in the Lease, 

as substantial debt and obligations were incurred by Island in order to rehabilitate, renovate, furnish, 

staff and decorate a first class restaurant at that location.  The restaurant was not a minor 

undertaking, but rather was a massive project intended to recoup the investment over a term of 

years. The general partner of Island is John Tungsten, who participates significantly in the 

ownership of 8 restaurants and hotels including the Mast, the Planet Restaurant and Deadleg 

Restaurant, White House in Wilmington, Pennsylvania and Philadelphia, Ducky’s in Humphrey, 

Pennsylvania and Philadelphia, and a Donny’s in Miami, Florida.  Tungsten was an experienced 

operator, with an experienced team, with a long term plan. 

Unfortunately, the endeavor coincided with one of the worst recessions in the history of the 

United States.  Nevertheless, the business operated profitably or near profitably for the periods 2007 

through 2010, and enjoyed gross revenues of $4,347,825 (2007); $3,761,593 (2008); $3,004,955 

(2009); and $3,220,000 (2010) over the first four years of operation. 

The Lease was adjusted after year two by amendment to account for the seasonal nature of 

the income at the Property, and the Parties were working together to determine further revision for 

an appropriate schedule of rents and schedule of operation that would address the cash flow 

considerations extant in such a business endeavor.  The yearly rent was nearly $500,000 in 2009. 

In September of 2010, a rental payment of $159,375 became due and Island paid $70,000, 

while $89,355 remained unpaid.  The $89,355.00 due on September 15, 2010 was actually advance 
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 rent for the months of October, November and December, 2010.  Despite this balance due on the 

rent, Island was permitted to occupy the property and schedule spring events.  The Parties continued 

to discuss potential changes to the Lease that would permit Counterclaimants to “catch up” on the 

October, November and December, 2010 payment through the anticipated benefits of the 2011 

season.  It was understood the 2011 operation would provide an opportunity to make up the deficit 

as the economy continued to improve and The Island Restaurant continued to reach pre-recession 

levels of gross revenue. 

 On December 23, 2010, James I. Howard (“Howard”), who is the Vice President and 

General Counsel for the various Atlas Entities, requested a meeting with Tungsten “the first week of 

January to discuss the current lease structure and see what options for an amendment or revised deal 

may exist” (Exhibit G).  Following several preliminary discussions, on or about January 6, 2011, 

John Tungsten (“Tungsten”), a representative of Island, met with James I. Howard and Joseph M. 

Macchione, Chief Operating Officer of one or all of the Atlas Entities (and also an attorney).  The 

purpose of the meeting was to explore amendments to the rent structure to better reflect the current 

business environment. 

 At that meeting, Howard indicated Holdings was not willing to permit the $89,355 rent 

payment to be incorporated into the rent structure for the 2011 season, and indicated the Lease 

would not be restructured or amended.  Tungsten expressed his disappointment with that decision, 

but confirmed and renewed his commitment to complete the term of the Lease as agreed, and 

specifically inquired as to when they would be obligated to pay the $89,355.00 that was presently 

due.   

Howard assured Island it could cure the alleged default by paying the $89,355 on or before 

January 31, 2011.  Tungsten returned to his office in Philadelphia, and advised various family 
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 members and investors involved in the Island project that the $89,355 would be due January 31, 

2011. Though they were disappointed the $89,355 would not be incorporated into the 2011 rent 

schedule, they understood and acknowledged the payment would be made by January 31, 2011, and 

intended to do so. 

That same afternoon of January 6, 2011, Howard emailed Tungsten and promised “I will put 

together an email outlining our discussion and should have to you tomorrow/Monday at the latest.”2 

(Exhibit H).  On Monday, January 10, 2011, Island received a letter dated January 5, 2011 from 

Howard indicating Island’s interest in Enterprises had been terminated due to the alleged default in 

the Lease (Exhibit I).  Tungsten immediately contacted Howard stating “What the he--?  We just 

agreed a couple of days ago that we had until January 31, 2011 to pay the $89,000.” 

 Howard said the sending of the January 5th letter had been a mistake by his administrative 

staff.  He explained that prior to the meeting, he had given George M. Hanson (a principal of the 

Atlas Entities) a number of options, one of which would have been to send the letter dated January 

5, 2011.  Nevertheless, Atlas Holdings decided to give Island the firm deadline of January 31, 2011 

that was agreed to at the meeting on January 6th.  Howard advised Tungsten to ignore the 

termination letter, that it was a mistake, and that their agreement, which he, Howard, was authorized 

to make, was in place. 

On January 13, 2011, a second letter was received, identical to the January 5th letter, 

terminating Island’s interest in Enterprises due to the default under the Lease Agreement, and did so 

despite the January 6, 2011 agreement permitting payment to be made by January 31, 2011 (Exhibit 

                                                
2 The reference to “key pick up” in the same email was not a surrender of the keys, but rather was to facilitate an 
inspection, which occurred, and the keys were returned to Island shortly thereafter. 
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 I).  When Tungsten contacted Howard after receiving the second letter, Howard said it was Gary M. 

Hanson who told him to send the second letter, and that he was sorry. 

 The Atlas Entities then changed the locks on the building, took possession of all Island 

furniture/fixtures/equipment at the property, and by all appearances, took over the business and 

established a successor restaurant at the site (“Plates”), which is controlled and owned by the Atlas 

Entities or their principal, Gary M. Hanson.   

 The Plaintiffs/Third Party Defendants have asserted the attorney client privilege as to all 

communications between and among the various employees and principals of Atlas, and claim to be 

entitled to do so because the participants in the meeting, and their designated corporate 

representatives, are both in-house attorneys.  The Court has ruled that assertion and maintenance of 

that position prevents the principals and staff from testifying as to privileged and non-privileged 

communications pertaining to the meeting. 

 The case comes down to a question of whose version of the meeting is more credible.  

The Plaintiff has no one to testify as to the events of the meeting.  For this reason, 

Counterclaimants assert there is no disputed issue of fact to be presented to the jury.  If presented 

to the jury, the jury will conclude it is Counterclaimant’s version of events that is the most 

credible, the most consistent with the undisputed events of that time period, and the most 

consistent with reasonable business practice and how people behave.  Atlas gave Island until the 

end of January, and the fickle and erratic leadership of Atlas changed its mind, and moved 

forward contrary to that agreement, believing it could take over the restaurant and enjoy the 

improving economy. 

 Island was given until the end of January to make the payment, and although the 

immediately preceding income levels made the project unsustainable given the structure of the 
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 Lease (hence the deficiency), the 2011, 2012 and 2013 summer seasons would have provided the 

opportunity to return to the prior levels of profitability, make up the deficiencies, and complete 

the business plan and recoup the huge investment Island had made.  Island had made a million 

dollars worth of improvements, and had paid millions of dollars of rent already.  Island was NOT 

prepared to walk away from that investment, and would have protected it by paying before 

January 31, 2011, even if no other revision to the Lease were made.  

III. MOTION IN LIMINE AS TO STIPULATIONS AND ORDER OF PROOFS 

It is and has been Counterclaimant’s position that it is entitled to judgment as a matter of 

law given the lack of admissible evidence from the Plaintiff Landlord regarding the events of the 

meeting at issue. However, if a trial is necessary, then in order to expedite the trial, the 

Counterclaimants are prepared to stipulate to the amount of damages as to Island and Tungsten 

in the amount of $123,142 in the event Counterclaimant is not successful on its Counterclaim.  If 

Counterclaimant is successful on its Counterclaim, it would mean Counterclaimant did not 

breach, and Plaintiff would not be entitled to damages.  

This stipulation is conditioned upon a judicial determination that the trial testimony is 

limited to the matters set forth in the Counterclaim, and the Counterclaimant is permitted to 

move forward first on that Counterclaim at trial.  

In other words, with the stipulation of the damages in the event the Counterclaim fails, 

there is no reason to present testimony as to the affirmative claim by the Plaintiff. Any attempt to 

increase the amount of the judgment against Island is not a meaningful exercise given the status 

of Island.  The only issue for trial would be whether or not the events alleged in the 

Counterclaim took place at the meeting in January 2011.  If the jury finds the events took place 

as alleged by Counterclaimant on the Counterclaim, then the damages alleged by Plaintiff are 
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 irrelevant, and the Jury will award whatever damages it determines are appropriate on the 

Counterclaim. 

If the Jury rejects the Counterclaim, Judgment would be entered against Island and 

Tungsten in the amount of $123,142. 

IV. CONCLUSION 

 The Plaintiffs improperly terminated the Lease contrary to their assurance that 

Counterclaimants would have until January 31, 2011 to make payment of the rent due.  The 

Landlord’s actions prematurely destroyed the long term business plan that would have returned 

to profitability after the worst recession in the history of the United States. Counterclaimants will 

be seeking damages on their Counterclaim in the amount of $1,001,062 against all 

Plaintiffs/Third Party Defendants, jointly, severally and in the alternative.  

 Counterclaimant has proposed stipulations on the terms and conditions set forth herein. 

        FORD, FLOWER, HASBROUCK & KING 
Attorneys for Defendants/Third Party Plaintiffs, 
Island Restaurant, LLC and John Tungsten 
 

 
 By:        
DATED:  August 30, 2013 Richard M. King, Jr., Esquire 


