
[Although this was a publicly filed document, all names, addresses and some dates have been 
changed. In this case, I was appointed to monitor and execute a contested election in a large 

condominium complex. All of my recommendations were accepted by the Court, and the 
election was certified as properly conducted.] 

 
REPORT OF SPECIAL AGENT 

BY CERTIFICATION 
 

 
1. By Order dated January 30, 2013 (Exhibit “A”), I was appointed Special Agent to 

conduct the election of the Trustees at the annual meeting of the Smithtown Community 

Association, Inc. 

2. On January 30, 2013, the Court also issued a letter supplementing the January 30, 2013 

Order (Exhibit “B”).   

3. On February 6, 2013, I submitted a proposed form of Notice, Proxy and Ballot as 

required by the Court, and by Order dated February 7, 2013, the Court approved the form 

of the Notice, Proxy and Ballot subject to minor modifications (Exhibit “C”). 

4. The election has taken place and four new Trustees are seated.  I am not aware of any 

specific intent by any party to challenge or object to the results, however, I believe it is 

appropriate to summarize the matter and report to the Court the various issues that arose, 

and the manner in which they were resolved, as well as the ultimate outcome of the 

election.  The certification will serve as my report. 

5. Following my appointment, several issues arose in advance of the election that needed to 

be resolved. 

6. I attempted to use my position to make recommendations to the parties to which they 

could consent in the hope it would limit their expense and reduce the interaction with the 

Court to the greatest extent necessary. 

7. Fortunately, Mr. Pinkston, Mr. Martin and Mr. Kennedy conducted themselves in a 

professional and reasonable manner throughout the process, and all of the issues that 
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arose were ultimately resolved in accordance with my recommendations through consent 

of the parties. 

ISSUES ARISING IN ADVANCE OF THE ELECTION 

8. The issues included concerns regarding the handling and mailing of the ballots, which 

was resolved by having the Management Company produce an Affidavit attesting to the 

valid mailing of the materials (a copy of which is attached as Exhibit “D”). 

9. There was also a question whether the voting packets were to be sent to all unit owners or 

only eligible voters.  We determined the package would be sent to all unit owners, 

because if we did not and there were a mistake regarding eligibility to vote, the vote 

would have occurred without the opportunity to challenge the determination of 

ineligibility. 

10. We also decided to utilize a self-addressed stamped envelope so that the materials could 

be returned to my office, and these were prepared by the Management Company. 

11. On or about February 16, 2013, the parties conducted a conference call to discuss certain 

concerns regarding potential fraudulent ballots. 

12. I attach hereto as Exhibit “E” a copy of the email summarizing my recommendations, 

which were accepted by the parties. 

13. The summary is self-explanatory, and I am comfortable the issue was resolved 

satisfactorily. 

14. On February 28, 2013, a resident claimed not to have received an election packet.  I 

determined it was appropriate to send the resident another packet, and this was acceptable 

to all parties. 
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15. On March 6, 2013, several issues were raised regarding returned envelopes, the quorum, 

and attendance by attorneys. 

16. I attach hereto as Exhibit “F” an email dated March 6, 2013, which resolved the issues 

regarding the returned envelopes, the quorum and the attendance by attorneys. 

17. By March 6, 2013, I had received a large number of mail-in/proxy ballots. 

18. In the first instance, my paralegal would open the envelopes, tally the votes, and organize 

the material.  I felt it was more economical to have my paralegal perform this preliminary 

matter, rather than my personally trying to enter all the votes into the computer.  The 

votes were recorded on an Excel spreadsheet designed by me and effectuated by my 

paralegal, and the form of that tally sheet was approved by all counsel. 

19. Upon my review of the materials as of March 6, 2013, I identified certain potential issues 

regarding several of the ballots. 

20. It was my view every effort should be made to allow people to have their vote count and 

reduce the number of challenges based on a denial of the opportunity to cast a meaningful 

vote, within reason.  All of my recommendations reflected those base objectives. 

21. Attached as Exhibit “G” is a March 6, 2013 email which addressed several of the issues 

that arose during the course of my review. 

22. I believe those are self-explanatory.  Where possible, we notified people they had made 

an error on their form and invited them to vote in person if they chose to do so. 

23. Some of the forms only had one owner listed, and we verified by Deed that the person 

voting was actually an owner of the property.  If they were not, we notified them their 

vote was disqualified.  All of these issues were resolved by consent of all parties based 

upon my recommendation. 
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24. On or about March 8, 2013, it was discovered several persons on the official list were 

marked ineligible due to a $30.00 balance on their account, however, the Management 

Company determined that notices of the deficiency had not been sent to the owners in 

January, and therefore they may not have known of the $30.00 deficiency. 

25. It was agreed by all parties that the persons who were declared ineligible as a result of 

this $30.00 charge were to be declared eligible, and their vote would count.  

26. On or about March 9, 2013, I received a notice from an owner named Steve Smith who 

attached copies of certain letters he indicated were being distributed at the Smithtown 

(Exhibit “H”). 

27. I contacted all attorneys involved, and offered my opinion that I viewed the letters as 

campaign literature, and they did not unreasonably interfere with the fairness of the 

election process, and that I intended to move forward. 

28. On March 12, 2013, an issue arose regarding a notice sent to the property owners by 

someone other than me, which indicated there was to be no campaigning within 200’ of 

the voting place on the night of the election. 

29. Although I was disappointed letters were going out making rules of which I was not 

aware, I actually felt it was a good rule, and recommended there in fact be a 200’ buffer 

during the election, and my position in that regard was accepted by the parties. 

30. Also at or around this time, an issue arose regarding certain of the candidates contacting 

persons listed as ineligible.   

31. Based on Paragraph 5(c) of Your Honor’s Order dated January 30, 2013, I believed it was 

appropriate that the parties have possession of the ineligibility list and I had no objection 

to those persons being notified by interested members that their names appeared as 
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ineligible.  In fact, it seemed to increase the chances that people could object to their 

status of ineligibility in advance, which was actually helpful. 

32. A woman named Ms. Lee was concerned she had not received a proxy and was then 

concerned whether I had received her proxy after she had sent it in.  I spoke to her on 

both occasions (she was an elderly woman in Florida) and her vote was ultimately 

counted. 

33. On Wednesday, March 14, 2013, I received a call from a unit owner who indicated he 

had just received a letter regarding the election (from someone other than me) and he 

wanted to know how he could vote.  Since it was the day before the election, I indicated 

he could hand deliver a proxy to me before 6:00 p.m. that day, or could appear in person 

for the election. 

34. On March 14, 2013, I was contacted by an owner who wanted to bring a “friend” to the 

election.  The persons that would be permitted to attend the election was a recurring 

source of discussion.  Ultimately, it was my opinion, which I believe was acquiesced by 

all parties, that the attorneys involved in the litigation would be permitted to attend 

(although they should do their best to limit their interaction with me while I tried to run 

the meeting).  I felt the attorneys in the litigation, at a minimum, should be permitted to 

attend to insure I complied with my obligations as the Special Agent.  I also felt issues 

which arose during the vote had a better chance of being resolved by consent.  I did not 

feel other attorneys should attend the voting portion of the election, and in fact no other 

attorneys attended.  I did not feel “friends” should attend the meeting, however, tenants 

would be permitted to attend the meeting, but not vote, based upon my reading of certain 

provisions of the By-Laws (Exhibit “I”). 
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DISQUALIFIED BALLOTS 

35. On March 14, 2013, I received a mail-in ballot for Unit 1000 Boston Court.  I forwarded 

the attached email (Exhibit “J”) to all parties in an attempt to resolve the issue, but it was 

confirmed by the Management Company that the person sending in the mail-in ballot was 

not the owner, and therefore the vote did not count. 

36. I received a ballot for 2000 Primrose Court on March 16, 2013.  This vote did not count 

as it was received after the election.   

37. I received a ballot for 3000 Jupiter Court which was not signed.  We wrote to the owner 

on March 8, 2013 (by certified mail which was accepted), but no subsequent vote was 

cast.  The vote did not count. 

38. On March 12, 2013, I received a letter from Vanita Lionell of 2700 Everwood Court 

challenging her status as ineligible.  On the night of the election, she addressed the status 

of her ineligibility with management, and ultimately her vote did not count.  She 

remained ineligible. 

39. I received a mail-in ballot for 2300 Jupiter Court, but the unit was on the ineligible list 

and his vote did not count. 

40. A proxy was received for 2400 Cotton Court, however, it did not identify an actual proxy 

and the unit was actually ineligible anyway. 

41. On March 12, 2013, I received a mail-in ballot for unit 6000 at 3501 Smithwood Drive, 

however, the unit was ineligible and the vote did not count. 

42. On March 14, 2013, a general proxy was hand delivered for unit 2200 Arby Court.  The 

unit was ineligible, and the vote did not count. 
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43. On March 14, 2013, I received a hand delivered proxy for unit 2409 Micky Court.  The 

proxy was signed by Dave Moss, however, the property is owned by Joe Perty according 

to the Management Company’s records and by review of the Deed.  The vote did not 

count. 

44. On March 14, 2013, I received a hand delivered proxy for unit 2100 Rhode Court.  The 

proxy was signed by Carol Cole, however, the owner is listed as Jay Cole on both the 

Deed and the Management Company’s records.  The vote did not count. 

45. On February 24, 2013, we received a proxy for 2400 Bone Court signed by Jackie Fink.  

According to the located Deed and the Management Company’s records, the property is 

owned by Kyle and Freda Baylor.  Therefore, the vote did not count. 

46. On March 15, 2013, I received a ballot for 3030 Bush Court.  This was received beyond 

the March 14, 2013 deadline and the vote did not count. 

THE ELECTION 

47. The actual election was conducted March 15, 2013. 

48. The election commenced promptly at 6:00 p.m., and I began by reading the opening 

statement attached hereto as Exhibit “K.” 

49. Approximately 100 people voted in person, but the process moved smoothly with very 

little disruption or controversy.  I verified identification of every person, and wrote on the 

ballot which form of ID was presented. 

50. Approximately 4 people questioned their ineligibility status, and these issues were 

resolved onsite during the election among myself, Mr. Martin and Mr. Kennedy.  On 

approximately 2 instances, it was determined the persons were improperly included as 

ineligible due to discrepancies in the status of their dues, and those persons were 
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permitted to vote.  Another approximately 2 people reviewed the matter with Mr. Martin 

and Mr. Kennedy and ultimately agreed that balances were due, and therefore they did 

not vote. 

51. I do have in my possession one ballot for 2700 Moss Court, which was not counted, due 

to the ineligible status.  In the other instance(s), I believe the person took the ballot with 

them upon determining they were ineligible. 

52. I do have one ballot in my possession, cast on the evening of the election, which has 4 

boxes with lines and 2 boxes with faint scribbles and I could not determine for whom that 

person was voting.  I therefore disqualified this vote, but may have conducted additional 

investigation if I believed it would have altered the ultimate outcome. 

53. The voting lasted from 6:00-8:00 p.m. and people voted throughout the entire 2 hours. 

54. The votes were then tallied by myself and my paralegal from 8:00 p.m. through 9:00 

p.m., at which time many people returned to hear the results and witness the Trustees 

meeting. 

55. We had not yet double checked the ballots at the time, and therefore the announcement 

for the winners was not made until approximately 9:20 p.m. 

56. I attach hereto a copy of the Tally Sheet (Exhibit “L”) which sets forth in detail the 

method of voting, the votes cast and the total votes for each candidate. 

57. I have not provided this same complete Tally Sheet to all of the parties (I have only 

provided it to the Court). 

58. There were 219 ballots cast by mail, general proxy or in-person, and the final vote was as 

follows:  Tom Gray 157 / Sally Topps 144 / Barb Jay 121 / Bonnie Nolan 114 / Jane 

Prudy 78 / Rick Riper 77 / Kyle Woods 66 / May Marchi 43 / Lisa Bonet 17. 
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59. It was my belief throughout this process that ultimately the parties may have access to the 

Tally Sheet in order to identify who actually voted, but there would be a very high 

standard of review in order to gain access regarding for whom each person voted. 

60. It was my understanding the identities of the units that actually voted would likely be 

disclosed as a check on any potential fraud.  In essence, if a vote were cast with a 

fraudulent signature, an owner could ultimately determine that a vote was a cast for their 

unit, even though they did not actually vote, and the matter could be investigated. 

61. Having said that, I am not aware whether a formal decision has been made by the Court 

authorizing the release of the identity of the units that voted, and therefore I leave that for 

the Court’s determination, if ultimately necessary. 

62. At the Court’s direction, I will provide the Tally Sheet to all the parties in whatever form 

the Court deems appropriate. 

63. There was one issue regarding the proxies that arose on the night of the election. 

64. At approximately 7:50 p.m., an issue arose regarding the proxies I had received which 

designated Mr. Gray and/or Ms. Topps as the general proxy for various units. 

65. Mr. Gray and Ms. Topps apparently did not have a complete list or recollection of the 

units for which they had been designated as the proxy.   

66. This may have been because they did not keep track of it, or it is certainly possible that 

people appointed them as their proxy, but did not tell them.  

67. I was concerned that by disclosing to Mr. Gray or Ms. Topps which owners designated 

him or her as the proxy, I was essentially disclosing information contained in my list 

which I was not sure was permitted to be disclosed. 
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68. In other words, Mr. Gray and Ms. Topps were asking me to tell them which owners had 

submitted general proxies designating them as the proxy holder.  Absent my giving them 

this information, presumably it would remain confidential, certainly up to the close of the 

vote. 

69. Mr. Gray’s counsel initially indicated Mr. Gray intended to cast identical votes for all of 

those persons for whom he had a proxy, and therefore, my plan was to have Mr. Gray file 

a proxy vote for all parties in which he was designated as proxy, and I would then apply 

them accordingly.  This would have maintained the confidentiality of the parties 

providing proxies, while at the same time allowing the votes to be counted. 

70. However, Mr. Gray indicated he wished a certain portion of the proxies to vote a certain 

way, and another portion of the proxies to vote a different way.  

71. Ms. Topps was voting the same on all of her proxies. 

72. Therefore, I had to reconsider the issue in light of that fact. 

73. Ultimately, my desire to have as many votes count as possible, and my disinclination to 

disenfranchise those who submitted proxies, weighed in favor of providing Mr. Gray and 

Ms. Topps the opportunity to vote for the proxies in my possession. 

74. Therefore, I identified the properties for which I had received proxies identifying Mr. 

Gray as the proxy, and he cast two ballots.  The first ballot made certain selections and it 

listed some of the proxy holders.  Mr. Gray then filed a second ballot that was the 

remaining proxy filings and voted in a certain manner.  Ms. Topps filed a single proxy 

vote for all units for which she was designated the proxy. 

75. I also felt that by allowing them to vote this way, it preserved a record for the Court’s 

consideration. 
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76. Ultimately, I do believe it was the proper decision under all of the circumstances 

presented. 

77. There was also a question whether certain people who had provided proxies could revoke 

them by voting in-person.  I determined they could do so, and on the bottom of their 

ballot they would revoke the proxy in writing, and then issue the ballot in person.  I 

believe approximately 2-3 people did this, and their votes were counted in accordance 

with their in-person ballot. 

78. At approximately 9:25 p.m., I opened the Trustees meeting and I announced the winners.  

Robert Gray and Robyn Topps will hold Trustee seats for 3 years and Barb Jay and 

Bonnie Nolan will hold Trustee seats for 2 years. 

79. The Trustees then held a very brief meeting wherein the new members were sworn, and 

the meeting was adjourned. 

80. The Trustees were presented with Confidentiality Agreements, and a question arose as to 

whether they could conduct business prior to signing the Confidentiality Agreements. 

81. I advised I did not feel it was appropriate for them to conduct activities as Trustees 

(including going into the Condominium office or reviewing any Condominium financial 

materials or other documents) until such time as the Confidentiality Agreements were 

signed by the parties to the satisfaction of Mr. Martin. 

82. The meeting then adjourned. 

83. At the close of the election, I was not aware of any specific contest to any ballot, except I 

cannot say Mr. Martin consented to the manner Mr. Gray or Ms. Topps cast the proxies, 

but in my view, the net result is that people who granted proxies intended the votes to be 

cast in one form or another by Mr. Gray or Ms. Topps, and that is what happened. 
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84. The ultimate calculation of the votes indicated the disqualified ballots (as opposed to the 

Gray ballots) would not have impacted the ultimate outcome of the election, as the first 

and second seats won by a substantial margin over the third and fourth, and the fourth 

seat had a substantial margin over the fifth seat. 

85. With regard to the Gray/Topps proxies, there were 35 of proxies, and the 4th place winner 

was 36 votes higher than the 5th place candidate, so even that issue would not alter the 

outcome. 

86. It is my opinion, based upon all of the facts and circumstances, and to a reasonable 

degree of certainty, that this election was conducted in a fair and reasonable manner, that 

the ultimate vote reflects the will of the eligible voters of the Smithtown Community 

Association, and that any minor discrepancies regardless of how they were resolved, 

would not alter the outcome of this election. 

87. The residents conducted themselves very well at the election, there was a very large 

turnout, and all of the attorneys performed professionally and in a cooperative manner 

throughout my involvement in the case. 

88. I attach hereto my invoice for services rendered (Exhibit “M”), which I ask that the Court 

and the responsible parties give favorable consideration at their earliest convenience. 

89. I have included one hour for the future conference and other matters leading up to that 

conference following this certification. 

90. All the services performed are reasonable and necessary under the circumstances.  I 

delegated portions of the process to my paralegal, who bills at a rate of approximately 

20% of an attorney’s rate, and I must say that my paralegal was of immeasurable 

assistance both leading up to and during the election. 
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91. As always, should the Court have any questions, comments or concerns, I will be pleased 

to assist in any way possible. 

92. I thank the Court for its appointment, and I trust that this report is helpful to Your Honor 

and to all the parties. 

 

      Most respectfully, 
 
      FORD, FLOWER & HASBROUCK 
 
 
 
      Richard M. King, Jr., Esquire 
 
 

 


